
COMMONWEALTH OF KENTUCKY 

BEFORE THE PUBLIC SERVICE COMMISSION 

In the Matter of: 

THE APPLICATION OF THE UNION LIGHT, HEAT ) 
AND POWER COMPANY FOR AUTHORITY TO 1 
IMPLEMENT A TARIFF RIDER TO RECOVER COSTS ) 
ASSOCIATED WITH DEMAND SIDE MANAGEMENT ) CASE NO. 94-222 
PROGRAMS, OR IN THE ALTERNATIVE, DEFER 1 
THOSE COSTS UNTIL REVENUES ARE COLLECTED ) 
THAT INCLUDE THE ASSOCIATED COSTS 1 

O R D E R  

On June 28, 1994, the Attorney General's office, Utility and 

Rate Intervention Division (loAGql), filed a motion requesting the 

Commission to dismiss the application of The Union Light, Heat and 

Power Company ("ULH&P") for approval of demand side management 

("DSM") plans and the recovery of their costs. The application was 

filed pursuant to KRS 278.285 which was enacted during the 1994 

regular session of the General Assembly and became effective on 

July 15, 1994. As grounds for his motion, the AG argues that: 1) 

under the decision in Commonwealth ex rel. Cowan v. Public Service 

Comm'n, Civil Action No. 90-CI-00798 (Franklin Cir. Ct. July 10, 

1991), KRS 278.285 cannot be implemented until the commission 

promulgates regulations; 2) KRS 278.285 was not yet effective at 

the time of filing; and 3) ULH&P did not engage in a collaborative 

proceso with its customer groups. The Commission established a 

procedural schedule for the filing of responses and also directed 

ULH&P to address the extent to which the factors set out in KRS 



278.285 were considered in developing its USM plaire errd ce8t 

recovery mechanism. 

Citizens Organized to End Poverty in the Commonwaalkh, I n a .  

("CO-EPIC") filed a response in support of diclmissal on the grotindo 

that ULH&P did not engage in a collaboratlva procrw wlkh ite 

customer groups to develop the proposed DSM platlo. Citing K R Q  

278.285(1)(f), CO-EPIC claime that the legielatlon contamplatao 

that utilities will make a reasonable efEort to work wlth customer 

representatives to develop DSM plans p r i o r  to seeking roto 

recovery. Noting the absence of any collaborative rtEEort by ULll&P 

prior to filing the pending appllcatlon, CO-EPIC urgeo khe 

Commission to dismiss this case. 

ULH&P filed a response opposing dlsmleeel. Argulng that khe 

Commission will not in this caae be lseulng any etatament of 

general applicability, ULH&P melntalns that no regulation noed bo 

promulgated to implement KRS 278.285. In addition, ULH&P Contondo 

that KRS 278.285 authorizes the Commisaion to approve utility 

specific DSM programs and that in thin c a m  only ULH(rP speclfio DOM 

programs are proposed. 

ULH&P further states that it previously agreed to engage in a 

collaborative process wlth its customer repressntatfveo end one 

will be initiated in the near Puturs. Howaver, ULH&P BIIBI3CtE that 

a collaborative process is not a prereguleite under the statute &or 

Commission review of' DSM plans and a cost recovery niechnnlom. 

ULH&P states that in an effort to implament DBM plans ae qulakty at3 

possible in its service territory, it fa gropoelng to now oEfer the 
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cost-effective DSM programs which have been available for some time 

to the Ohio customers of its parent utility, Cincinnati Gas and 

Electric Company, and then meet with ULH&P customer representatives 

to develop additional cost-effective DSM programs. 

ULHfiP also moved the Commission to stay the proceeding to 

aet'ord it an opportunity to meet with customer representatives to 

discuss DSM plans. Pinally, ULH&P asserts that its application 

demonstrates compliance with the factors set forth in KRS 278.285 

by referencing its 1993 Integrated Resource Plan which is subject 

to review by Commission Staff and intervenors. 

Based on the motion and being otherwise sufficiently advised, 

the Commission finds no merit in any of the grounds cited in 

support of dismissal. In Commonwealth ex rel. Cowan v .  Public 

Service Comm'n, the Court held that Commission guidelines which are 

generally applicable to all utilities must be promulgated in a 

regulation. Here, no guidelines respecting DSM plans have been 

issued by the Commission and KRS 278.285 explicitly reserves to the 

applicant the right to develop and propose DSM plans and a cost 

recovery mechanism of its own choosing. In addition, there are 

existing regulations in place that govern the processing of 

applications. While ULH&P's application was filed prior to the 

July 15, 1994 effective date of KRS 278.285, no substantive action 

was taken prior to the effective date. Since KRS 278.285 is now 

effective, this ground for dismissal is moot. 

KRS 278.285 authorizes the Commission to review the 

reasonableness of DSM plans proposed by jurisdictional utilities 
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and to approve such plans and coat recovery inacheirisma without the 

need to file a general rate application uiider KRS 270.190.  The 

statute includes A non-exclunlve llat ot' Pectoro l o  be conaidered 

by the Commission in its review of USM plano. One of thoae Pactora 

is: 

The extent to which customer repraeentativee and 
the Office of the Attorney Oeneral have been 
involved in developing the plan, liicludln program 

incentives, and if involved, the aitiouiit of aupport 
for the plan by each participent, provldod howaver, 

design, cost recovery meChaniQII1Qr and P inancial 
that unanimity among artlclpante developlng 
the plan shall not be rad for tho Commlaelon 
to approve the plan. 

KRS 278.285( 1) (E). The clear and unaiiibiguoue languago of the 

statute belies the argument that a utility muaf engage i n  a 

collaborative process to develop DRM pleiro prlor to filing an 

application under KRS 278.285. Had the aonorel Aaeombly intonded 
such a result, it could have vary eaeily requlred conoumor input aa 

a prerequisite to a utility Eillng under K11S 270.205, but  it 

declined to do so. Rather, the statute exgreeuly rocogniaee that 

consumer input is not a prerequielte 88 KR8 27U,205(1)(P) refers 

to: 1) "the extent" of involvement by cuntomar raproeantatlves and 

the AG; and 2) the support oE DBM plana by participants Inif 

involved." Thus, while ULHCP in undar no obligatlon to ongage in 

a collaborative process on DSM plana, I t a  raqiient to atay the 

proceedings in this case to provide tima to anpago in such 0 

process is reasonable and ehould be granted. 

The Commisolon notes that ULH&P'o raperonce In i t B  application 

at page 2 to D9M plans which have baen inCOrpOrAtOd into I t a  1993 
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Integrated Reaourco Plan providoa laas then substantial evidence in 

t h i a  case to demonstrate conaidoration Of the Lectoro anumerated in 
KRS 278.205. Thuo, any raguont to raoume proceooing thio c a m  

should be accompanied by datailad avidanca domanetrating Q f u l l  

analysis of each factor onumeratad in KR8 2 7 0 . 2 0 5 .  

IT IS THEREFORE ORDERED that1 

1. Tho motion to dlnmiee ULHPP'n application ba and it 

hereby ia denied. 

2. ULH&P'a motion to stay furthar proaaedingo on ita 

application be and it haraby is grantad. 

3. Every 30 dSyE from the data o!! thia Ordar, ULH&F ahall 

file a report dotailing the etatuo of it0 progroee in ineoting with 

customer representativee on D8M plana, futura afforta to be taken 

and the anticipated date that procaedlngs i n  this c a m  will be 

resumed. 

Done at Frankfort, Kentucky, thio 1st day a t  A u u ~ ~ a c ,  1.096. 

SERVICE COMMIE 

ATTEST I 


